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PRISONS AMENDMENT BILL 2002 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 4:  Section 31 amended - 
Debate was interrupted after the clause had been partly considered. 

Dr WOOLLARD:  I indicated earlier that I support clause 4 because it is a good idea to encourage good 
behaviour in prisons.  Discipline is necessary both inside and outside this House.  Prisons also need a regime of 
discipline and in that regime we must consider both the carrot and the stick.  It appears that, with this Bill, the 
Minister for Justice and Legal Affairs is seeking to provide a carrot.  That is a good idea because, as I say to my 
children, we can catch more bees with honey than we can with vinegar.  As the member for Hillarys said in his 
speech the other day, it is important in a disciplinary regime that we do not lose sight of the stick.  Section 7 of 
the Prisons Act relates to minor and aggravated prison offences and the imposition of penalties by visiting judges 
and prison superintendents.  How did the department assess the disciplinary provisions within this Bill?  We can 
see the carrot in the Bill that encourages good behaviour, but where is the stick?  Will the minister explain how 
the conclusion was reached that the disciplinary measures in this Bill are adequate? 

Mr McGINTY:  I understand the question to mean that if a person has a prison offence he will be able to avail 
himself of the benefits contained in this Bill. 

Dr Woollard:  The Bill will reward good behaviour in prison.  What about bad behaviour, as in minor and 
aggravated prison offences?  Were these offences assessed?  Is it believed that the way such offences are dealt 
with is adequate?  Is that why the matter is not addressed in this Bill?  The community wants to know that there 
is a balanced approach to prison reform.  There is time off for good behaviour, but what about bad behaviour? 

Mr McGINTY:  The member for Alfred Cove is correct in saying that consideration for early discharge as 
prescribed in clause 4 may be described as a “carrot’.  A prisoner who meets certain criteria and, in addition, has 
not received any punishment for prison offences will be eligible for consideration for early discharge.  Such 
prison offences include what would be considered in civilian life - and what our children say to us on a daily 
basis - as insolent behaviour.  If a prison offence is recorded against someone, it will act to prevent him from 
being eligible.  There is a clear incentive for good behaviour but there is also an element of punishment in that 
prisoners cannot apply for early release if they have misbehaved to the extent of having a prison conviction 
recorded.  Magistrate Paul Heaney conducted a review of offences and the way in which justice is administered 
in prisons in relation to prison charges.  The report came out last year and I think the review was undertaken the 
previous year.  The review is quite current.  It is still being evaluated and discussed internally in the department 
to see whether changes are necessary.  I understand that the report recommends changes to the nature of prison 
offences and how they are dealt with.  That will be an ongoing process, but it is not incorporated in this 
legislation.  The honey and vinegar approach is in the legislation.  Anyone who has a prison offence recorded 
against his name for misbehaviour will be disentitled. 

Ms SUE WALKER:  The member for Alfred Cove raised a number of issues.  The minister said last night that 
the upgrading of early release provisions by 200 per cent is driven by economic imperative.  The member for 
Alfred Cove asked the minister what assessment was used to increase early release provisions by 200 per cent 
under section 31 of the Prisons Act.  She also talked about prison offences under the Prisons Act.  Given the 
aforementioned points and the fact that the minister has the goal of reducing the prison population in this State in 
line with the national average, is the minister thinking of adopting a policy on aggravated prison offences?  
Under section 70 of the Act, such offences can include behaving in a riotous manner, assaulting a person, 
escaping or preparing or attempting to escape, and using drugs.  Has an analysis been undertaken of the number 
of prisoners appearing before superintendents on such charges in which the complaint is followed through and 
dealt with in a court?  How many are dealt with by a justice as a minor prison offence?  Will the minister adopt a 
policy to not pursue Prison Act offences through the courts but deal with them in-house and make them minor 
prison offences for the purpose of affecting prisoners’ eligibility for early release? 

Mr McGINTY:  The vast bulk of prison offences are dealt with by visiting justices internally.  Today’s The West 
Australian carried a dramatic story of a prisoner at Bandyup Women’s Prison who set fire to the prison.  If my 
memory serves me correctly, she was given an additional six or nine months imprisonment as a result of being 
convicted in court, as distinct from being dealt with by a visiting justice.  It is true that the overwhelming 
majority of prison offences are dealt with by visiting justices internally as offences under the Prisons Act. 

Ms SUE WALKER:  What is meant by the “vast bulk”?  Can the minister give me a figure? 
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Mr McGINTY:  I am told it is in the vicinity of 95 per cent.  That is a figure given to me by an experienced 
prison superintendent. 

Ms Sue Walker:  Is that across all prisons?  I counted 13 prisons. 

Mr McGINTY:  The member may have included Acacia Prison.  It is not a government prison. 

Ms Sue Walker:  I did, but, never mind, I will look at the numbers again.  In respect of the 95 per cent, what 
percentage is that of the prison population? 

Mr McGINTY:  I am told that the broad indicative figure, based on the experience of the prison superintendent 
with me at the Table, might be less than 10 per cent of prisoners.  There are many circumstances in which there 
are multiple charges.  The number of charges might indicate a higher percentage.  The actual number of people 
charged is less than 10 per cent. 

Ms SUE WALKER:  The minister’s figure of the current prison population is about 2 800.  Is that correct?  Is it 
an estimate?   

Mr McGinty:  A month ago the muster was under 2 800.  The last figure I saw was somewhat higher.  A muster 
count is done every Tuesday.  From memory, the figure from last week was about 2 845.  It fluctuates around 
2 800, and has done for the past couple of months.  

Ms SUE WALKER:  The minister’s initial estimation was that possibly 1 300 prisoners would be eligible to 
make an application for new early release, but that has been reduced to 600.  Were any of the 280 prisoners - that 
is, 10 per cent of 2 800 - who had faced prison charges included in the figures of 600 and 1 300?  

Mr McGINTY:  The method we used to arrive at the figure of 1 300 prisoners was to calculate the number of 
people who come into the prison system over a period of a year who would be eligible; in other words, the 
number of people with a sentence of less than 12 months.  We then determined that about half those people 
would be ineligible for a variety of reasons.  I do not think the reduced figure of approximately 600 - which is 
the indication we have given - took into account the approximately 10 per cent of the prison population that had 
faced prison charges.  That would be a further reduction.  We also need to factor into those figures the reduction 
in the prison population as that reduction has occurred almost exclusively among people who would have been 
eligible for early release.  Those eligible for shorter sentences are no longer being sentenced to prison, and there 
are consequently more than 400 fewer prisoners in the system.  A high proportion of those would have been 
eligible for early release because people eligible for early release are overwhelmingly those who are sentenced to 
terms at the lower end of the scale.  I think the member is trying to determine contemporary figures in the light 
of everything that has happened in the prison system since the survey was done 12 months ago. 

Ms SUE WALKER:  The very flimsy three-page document that the minister has brought before the House 
contains provisions under which potentially half the prison population could be released early.  All the minister 
has done is increase periods by making the 10-day provision a 30-day provision and the three-day provision a 
10-day provision.  The minister has not provided any formula or stated any specifics.  He said that a draft policy 
document, which is being implemented on the run, will indicate how this will work.  The public will never know 
- according to the minister, it will never be entitled to know - whether a prisoner on early release has been 
convicted of a minor prison offence.  The minister will recall that when I wrote to him a couple of weeks ago he 
could not give me that information.  How will we know if any of the 280 prisoners who are charged with a 
prison offence are serving a short period of imprisonment?  Some of those people may have been sentenced to a 
minor prison term.  How will the process the Government is adopting be transparent to the public?  

Mr McGINTY:  I correct the member for Nedlands’ statement that this policy is being implemented on the run.  
She ran that sort of line in the media.  Nothing is being implemented because the legislation has not been passed.  
We cannot implement something until the legislation is in place.  To help give the member a more complete 
understanding about how these matters are tackled and an idea about the sort of approach that will be adopted, I 
showed her the draft policy directive.  Obviously, there can be no policy directive to give effect to these things 
until the legislation has been amended.  This legislation will not be passed in the next few months.  It will not 
pass through the Legislative Council in that time.  That will provide an opportunity in which to finalise the 
policy directive.  It will then become a public document and be available for anyone to look at. 
Ms Sue Walker:  Why is it not here now?  Why is it not embodied in the Bill?  Why can the public not see that in 
the Bill?  The minister should not laugh. 
Mr McGINTY:  I must laugh. 
Ms Sue Walker:  The Criminal Investigation (Identifying People) Bill contains all the procedures that the 
minister is secretly trying to implement in the prisons.  The coalition Government took the time to put them in 
the Bill. 
Mr McGINTY:  Extensive policy directions are issued by the director general. 
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Ms Sue Walker:  They should be in the Bill. 

Mr McGINTY:  No, they should not.  They have never been in the legislation.  When the member’s party was in 
government, it did not seek to put them in legislation.  Now that it is in opposition, it is full of bright ideas about 
things it did not think were appropriate when in government. 

Ms Sue Walker:  The criminal investigation Bill has 91 pages.  We put those procedures in a Bill.  

Mr McGINTY:  The member should cut the hypocrisy. 

Ms Sue Walker:  It is not hypocrisy.  We put them in that Bill.  The minister is not telling the public how he will 
implement this policy.  He came up with three pages. 

Mr McGINTY:  The Liberal Party did not think that was appropriate when it was in government.  It is only now 
that it is in opposition that it thinks it is a bright idea. 

Ms Sue Walker:  I am trying to extract from the minister how it will work.   

Mr McGINTY:  The member is engaging in political rhetoric.  She is talking about things being implemented on 
the run. 

Ms Sue Walker:  I am serious and I am genuine. 

Mr McGINTY:  No, the member is not. 

Mr Johnson:  Of course she is. 

Mr McGINTY:  If she is genuine, why did her party not do 14 months ago, when it was in government, the very 
thing that she is now brilliantly advocating? 

Ms Sue Walker:  The minister should not refer to a period in which I was not in the Parliament.  I am asking him 
questions about his legislation. 

Mr McGINTY:  We will continue the longstanding practice of prescribing in policy directions, of which there 
are a great number that relate to the day-to-day operations of the prisons and instruct prison officers in the 
performance of their duties, the criteria to be applied.  

Ms SUE WALKER:  I return to my question.  How will the public know that those 280 people who have been 
convicted of prison offences, about whom the minister will not give any information, are not among the people 
who are eligible for early release?   

Mr McGinty:  The policy directive will say so. 

Ms SUE WALKER:  What will it say?   

Mr McGinty:  I read it to the member yesterday.  I will find it again.  

Ms SUE WALKER:  I would like the minister to read from the document! 

Mr McGinty:  I will not quote from it.  The member will recall that yesterday I read the draft policy directive to 
her.  A reference was made to exemplary behaviour and I said that we would elaborate on that.  Anyone who has 
a prison charge accorded against him will not be regarded as having displayed exemplary behaviour.  We might 
decide that it is appropriate to incorporate in the directive a statement that someone will not be considered for 
early release if he has a prison charge.  

Ms SUE WALKER:  The response from the minister is nothing but a vague, nebulous flavour, as he called it, of 
people who will be eligible for early release.  He says that, roughly, it will be as many as 1 300 and as few as 
600.  He says that it is possible that people who have been convicted of a prison offence would not be included. 

Mr McGinty:  That is right.   

Ms SUE WALKER:  How will the minister categorise a prison offence?  Will it include a minor prison offence 
or refer only to one in which the superintendent has been asked to make a complaint against a prisoner that has 
subsequently gone to court? 

Debate interrupted, pursuant to standing orders.  

[Quorum formed.] 
 


